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Executive Summary 
 
Child-bearing benefits society as a whole.  International covenants recognize the 
social significance of motherhood, and require state parties, including Canada, to 
protect maternity as a social function.  The Supreme Court of Canada has 
recognized the importance of child-bearing and stated that the financial and 
social burdens associated with having children should not rest entirely on 
women.     
 
While women have made significant strides towards gender equality in many 
areas, discrimination because of pregnancy and breastfeeding continues to be a 
common occurrence, particularly in the workplace.   Since only women have the 
capacity to become pregnant, discrimination on the basis of pregnancy is a form 
of sex discrimination. 
 
The Ontario Human Rights Commission’s Policy on Discrimination Because of 
Pregnancy and Breastfeeding contains the Ontario Human Rights Commission’s 
interpretation of the provisions of the Ontario Human Rights Code relating to 
pregnancy and breastfeeding.   
 
The Policy examines the different ways in which women experience 
discrimination on the basis of pregnancy and breastfeeding.  Discrimination may 
take place in employment, in housing accommodation, or in the receipt of 
services, goods and facilities.  Discriminatory behaviour may be rooted in 
negative attitudes and stereotypes.  It may be direct, or it may be subtle.  It may 
be systemic or institutional.  It may arise out of a failure to accommodate the 
needs of a woman relating to pregnancy or breastfeeding.  Women who are 
pregnant or breastfeeding may also experience harassment and poisoned 
environments where they work, live or where they receive services.   
 
Discrimination on the basis of pregnancy often intersects with discrimination 
based on other grounds.  The Policy discusses ways in which a woman’s 
experience of discrimination based on pregnancy may differ based on other 
aspects of her identity.  For example, there are unique and persistent stereotypes 
about pregnant women who are young, in receipt of social assistance, racialized 
and/or parenting on their own.   
 
Employers, housing providers and service providers have a duty to 
accommodate, to the point of undue hardship, the needs of women during 
pregnancy, or when they are breastfeeding.   For example, an employer may be 
required to provide a flexible work schedule to accommodate medical 
appointments or breastfeeding needs. 
 
The Policy sets out the respective responsibilities of those involved in the 
accommodation process.  For example, a pregnant or breastfeeding employee 
with accommodation needs has a responsibility to clearly inform her employer of 
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her need for accommodation and of the accommodation required, preferably in 
writing.  Once the employer is aware of what accommodation is required, the 
employer has a duty to take the necessary steps to accommodate the special 
needs and circumstances of the pregnant employee, up to the point of undue 
hardship, in a timely manner. 
 
In addition to examining the protections under the Code, the Policy looks at other 
relevant pregnancy-related legislation and protections.  For example, pregnant 
women have rights and entitlements under Ontario’s Employment Standards Act 
and the federal Employment Insurance Act.   
 
 
I.  Introduction 
 
The Ontario Human Rights Code (the “Code”) states that it is public policy in 
Ontario to recognize the inherent dignity and worth of every person and to 
provide for equal rights and opportunities without discrimination.  The provisions 
of the Code are aimed at creating a climate of understanding and mutual respect 
for the dignity and worth of each person, so that each person feels a part of the 
community and feels able to contribute to the community. 
 
The Code prohibits discrimination because of sex.  This includes the right to 
equal treatment without discrimination because a woman is, was, or may become 
pregnant or because she has had a baby. 
 
Child-bearing benefits society as a whole.  Thus, women should not be 
disadvantaged as a result of being pregnant.  The Supreme Court of Canada has 
recognized that the financial and social burdens and cost associated with having 
children should not rest entirely on women, stating, “That those who bear 
children and benefit society as a whole should not be economically or socially 
disadvantaged seems to bespeak the obvious.”1 
 
Several international agreements and conventions to which Canada is a party 
contain provisions with respect to the pre-natal and post-natal periods.  Article 
10(2) of the International Covenant on Economic, Social and Cultural Rights 
provides that special protection should be given to mothers during a reasonable 
period before and after childbirth.  During such a period, working mothers should 
be accorded paid leave or leave with adequate social security benefits.2  The 
Convention on the Elimination of All Forms of Discrimination Against Women 
states that women shall have appropriate services in connection with pregnancy 
and breastfeeding, including maternity leave and protections against loss of 
employment.3   These covenants recognize the social significance of 
motherhood, and require state parties to ensure a proper understanding of 
maternity as a social function and to take steps to ensure that women are not 
prevented from reaching their full potential, particularly in the workplace, because 
of caregiving responsibilities towards their children. 
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While there have been significant advances towards gender equality, 
unfortunately, discrimination against women because of pregnancy continues to 
be a common practice in society, particularly in employment.  Many women who 
are, or may become, pregnant fear that their employers will respond negatively to 
their pregnancy.  This often results in these women experiencing considerable 
stress and in many cases their fears are borne out and they lose their jobs.  As 
well, women who are breastfeeding often face negative attitudes from employers, 
or when using services or facilities, and may experience difficulty in securing 
appropriate accommodation that will allow them to nurse their children.  Pregnant 
women may be disadvantaged in their search for housing because landlords do 
not want children in their buildings, believing that children are noisy, destructive 
and disruptive.  “Adult only” housing continues to be prevalent despite the clear 
prohibitions of the Code. 
 
This Policy sets out the Ontario Human Rights Commission’s (the 
“Commission’s”) position on discrimination on the basis of pregnancy and 
breastfeeding at the time of publication, and replaces the version of the Policy 
approved by the Commission in 2001.  This Policy deals primarily with issues 
that fall within the jurisdiction of the Code, and which can form the subject matter 
of a human rights claim.4  At the same time, the Policy interprets the protections 
of the Code in a broad and purposive manner, consistent with the principle that 
the quasi-constitutional status of the Code requires that it be given a liberal 
interpretation that best ensures its anti-discriminatory goals are attained. 
 
Commission policy statements contribute to creating a culture of human rights in 
Ontario.  This Policy is intended to help the public understand the Code 
protections against discrimination and harassment because of pregnancy and 
breastfeeding.  It is also meant to assist individuals, employers, organizations, 
providers of services and housing, and policy-makers in understanding their 
responsibilities and acting appropriately to ensure compliance with the Code.   
 
The analysis and examples used in the Policy are based on the Commission’s 
research, international standards, human rights claims, and tribunal and court 
decisions. 
 
 
II.  Purpose of OHRC’s Policies 
 
In accordance with s. 30 of the Code, the Commission has the authority to 
prepare, approve and publish human rights policies to provide guidance on the 
interpretation of provisions of the Code.  Commission policies and guidelines set 
standards for how individuals, employers, service providers and policy makers 
should act to ensure compliance with the Code.   They also serve the important 
function of providing clarification to the public of the rights and responsibilities 
under the Code.  
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Pursuant to s. 45.5 of the Code, the Human Rights Tribunal of Ontario (the 
Tribunal) may consider policies approved by the Commission in a human rights 
proceeding before the Tribunal.  Where a party or intervenor in a proceeding 
requests it, the Tribunal shall consider a Commission policy.  Where a 
Commission policy is relevant to the subject-matter of a human rights application, 
parties and intervenors are encouraged to bring the policy to the Tribunal’s 
attention for consideration.  As per s. 45.6 of the Code, if a final decision or order 
of the Tribunal is inconsistent with a Commission policy, in a case where the 
Commission was either a party or an intervenor, the Commission may apply to 
the Tribunal to have the Tribunal state a case to the Divisional Court. 
 
Commission policies are  subject to decisions of the Superior Courts interpreting 
the Code.  Commission policies have been given great deference by the courts 
and Tribunal5, applied to the facts of the case before the court or Tribunal, and 
quoted in the decisions of these bodies. 
 
Commission policies are important because they represent the Commission’s 
interpretation of the Code at the time of publication.  Any questions regarding the 
Policy should be directed to the staff of the Commission. 
 
 
III.  Code Protections For Pregnancy and Breastfeeding 
 
The Supreme Court of Canada has stated that pregnancy cannot be separated 
from gender.  Pregnancy discrimination is a form of sex discrimination simply 
because of the basic biological fact that only women have the capacity to 
become pregnant.6  Section 10(2) of the Code states that “The right to equal 
treatment without discrimination because of sex includes the right to equal 
treatment without discrimination because a woman is or may become pregnant.” 
 
“Pregnancy” includes the process of pregnancy from conception up to the period 
following childbirth and includes the post-delivery period and breastfeeding.7  It 
also includes discrimination against a woman because she is of childbearing age 
and may become pregnant.8  The term “pregnancy” takes into account all the 
special needs and circumstances of a pregnant woman and recognizes that the 
experiences of women will differ. 
 
Special needs can be related to circumstances arising from: 
 
• miscarriage or stillbirth;9 
• abortion; 
• complications because of pregnancy or childbirth; 
• conditions which result directly or indirectly from an abortion/miscarriage or 

stillbirth; 
• recovery from childbirth;10 or 
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• breastfeeding.  
 
As noted above, pregnancy includes the post-natal period, which includes 
breastfeeding.  Breastfeeding is a natural part of child-rearing, and so is integrally 
related to the ground of sex, as well as to family status.  Numerous studies have 
demonstrated the benefits of breastfeeding for mothers, children, and their 
communities, in terms of physical and emotional health and development.  
Women should not be disadvantaged in services, accommodation or 
employment because they have chosen to breastfeed their children.  Nor should 
women be harassed or subjected to negative treatment because they have 
chosen not to breastfeed their children.  When this Policy refers to discrimination 
on the basis of pregnancy, it includes discrimination on the basis of 
breastfeeding. 
 
Breastfeeding includes pumping or expressing milk, as well as nursing directly 
from the breast.  Women choose to breastfeed their children for varying lengths 
of time, and should not be exposed to negative comments or treatment because, 
for example, they continue to breastfeed their toddlers.11 
 
Sometimes women are discouraged by others from breastfeeding in public 
places because of concerns that it is indecent.  Breastfeeding is really a health 
issue, and not one of public decency.  Women should have the choice to feed 
their babies in the way that they feel is most dignified, comfortable and healthy. 
 
 
IV.  Pregnancy and Other Grounds of Discrimination Under the 
Code 
 
1.  Pregnancy and Intersecting Code Grounds 
 
A woman’s experience of discrimination based on pregnancy may differ based on 
other aspects of her identity.  There are unique and persistent negative 
stereotypes about pregnant women who are parenting on their own, or who are 
young, have a disability, are in receipt of social assistance, are racialized or 
Aboriginal, or are lesbian or bisexual.  For example, young mothers, especially 
when they are parenting on their own, are often stereotyped as irresponsible and 
lacking parenting skills, and may therefore face discrimination in housing.  
Similarly, some women experience negative attitudes if they are pregnant or 
have had a child “out of wedlock”, regardless of whether they are in a long-term, 
committed relationship.12 
 
As well, some pregnant women may have unique needs and experience specific 
barriers related to other aspects of their identities.  There may be, for example, a 
lack of appropriate and accessible services and supports for pregnant women 
who have disabilities. 
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Mothers who are young, parenting on their own, have a disability, or are 
racialized or Aboriginal are disproportionately poor, and therefore especially 
vulnerable to the effects of discrimination.   
 
 
2.  Pregnancy and Family Status 
 
Human rights protections against discrimination based on pregnancy are related 
closely to those based on family status.  Family status is defined in the Code as 
“the status of being in a parent and child relationship”.13  This ground extends 
protection to persons who are providing care within a parent-child “type” of 
relationship, including both eldercare and care for young children.14  Situations 
may arise where discrimination based on pregnancy overlaps with discrimination 
based on family status.  For example, a new mother in the immediate post-natal 
period will be covered by the grounds of both pregnancy and family status. 
 
Pregnancy discrimination and family status discrimination are often based on the 
same stereotypes and negative attitudes, such as the perception on the part of 
some employers that mothers are less capable, committed and competent than 
other employees, or negative attitudes towards children on the part of some 
landlords.  Employers or housing providers sometimes discriminate on the basis 
of pregnancy in order to avoid dealing with a woman’s family status-related 
needs at a later date. 
 
Many women who are pregnant also already have children; they may therefore 
simultaneously experience discrimination on the basis of pregnancy and family 
status. 
 
 
3.  Pregnancy and Domestic Abuse 
 
There is research indicating that pregnant women may be at greater risk of 
domestic violence, and that women experiencing domestic violence may be 
subjected to higher levels of violence during a pregnancy.15   
 
Women who are facing violence in the home can end up being disciplined, or 
even losing their jobs because of rigid absenteeism policies.  As well, the fact 
that landlords do discriminate against single mothers with children can place 
women who are attempting to leave abusive relationships at serious risk.  They 
may end up returning to an abusive relationship because they have literally 
nowhere else to go.16 
 
 
V.  Forms of Discrimination Based on Pregnancy and 
Breastfeeding 
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The Code provides that every person has the right to be treated equally without 
discrimination because of pregnancy in the areas of employment; housing 
accommodation; services, goods and facilities; contracts; and professional and 
vocational associations.  The purpose of anti-discrimination laws is to prevent the 
violation of human dignity and freedom through the imposition of disadvantage, 
stereotyping, or political or social prejudice. 
 
There are several ways of defining and identifying discrimination.  Discrimination 
includes any distinction, including any exclusion, restriction or preference based 
on pregnancy, that results in the impairment of the recognition of human rights 
and fundamental freedoms.17  
 
The most important issue to determine is whether pregnancy was a factor in the 
discrimination.   Even if pregnancy or being of child-bearing age is only one of 
the factors in a decision to restrict a woman’s equal access to employment, 
housing or services, this may constitute a violation of the Code.18 
 
1.  Discrimination Based on Negative Attitudes and Stereotypes 
 
Discrimination can take many forms.  It may be direct and intentional, where an 
individual or organization deliberately treats a woman differently because she is, 
was or may become pregnant.  This type of discrimination usually arises from 
negative attitudes and biases, and is a common form of discrimination based on 
pregnancy.  For example, a service provider may ask a breastfeeding mother to 
either stop breastfeeding or leave the premises, because it prohibits 
breastfeeding in its public areas, or an employer may dismiss a pregnant 
employee in order to avoid any inconveniences associated with her maternity 
leave. 
 
2.  Subtle Discrimination 
 
In other cases, discrimination may be more subtle or covert.  Intent or motive to 
discriminate is not a necessary element for a finding of discrimination – it is 
sufficient if the conduct has a discriminatory effect.  Subtle forms of 
discrimination can usually only be detected upon examining all of the 
circumstances, as individual acts may be ambiguous or explained away. 
 

Example:  After a highly successful and valued female employee 
announces her pregnancy, she finds that her manager begins to find fault 
with her work and to require her to account minutely for her time.  Her 
request to attend a high-profile annual business conference is denied.  
Her manager tells her that she needs to “really start demonstrating that 
she’s committed to success”.  She begins to wonder whether her 
workplace problems are linked to her pregnancy. 
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3.  Harassment and Poisoned Environments 
 
The Code prohibits harassment because of sex (which includes pregnancy) in 
the occupancy of accommodation, and in employment.  While the Code contains 
no explicit provisions dealing with harassment in the areas of services, goods 
and facilities, contracts, and membership in trade and vocational associations, it 
is the position of the Commission that harassment because of sex (pregnancy) in 
such situations would constitute a violation of the right to equal treatment without 
discrimination with respect to services, goods, facilities, contracts, and 
membership in trade and vocational associations. 
 
Harassment is defined in section 10(1) of the Code as “engaging in a course of 
vexatious comment or conduct that is known or ought reasonably to be known to 
be unwelcome.”  There is both a subjective and an objective component to 
harassment; that is, one must consider both the harasser’s own knowledge of 
how his or her behaviour is being received, as well as how a “reasonable” third 
party would generally view such behaviour.  The determination of the point of 
view of a “reasonable” third party must take into account the perspective of the 
person who is harassed.  It is important to note that there is no requirement that 
the individual have objected to the harassment at the time, in order for a violation 
of the Code to exist, or for a person to claim their rights under the Code.  An 
individual who is the target of harassment may be in a vulnerable situation, and 
afraid of the consequences of speaking out.  Employers, landlords, and service 
providers have an obligation to maintain an environment that is free of 
discrimination and harassment, whether or not anyone objects.  Each situation 
must be assessed on its own merits. 
 
In employment, for example, pregnancy-related harassment may take a variety of 
forms, including: 

• Resentful comments about the fact of a woman’s pregnancy, or the impact 
of her impending maternity leave on the workplace, or the fact that she 
has been pregnant more than once while working at the same job. 

• Repeated negative, demeaning, or paternalistic comments about a 
pregnant woman’s appearance, pregnancy symptoms, or capacity as a 
mother.  Sometimes, a woman’s pregnancy is treated as license to make 
overly personal comments about her appearance or personal choices that 
would not otherwise be considered socially acceptable.  For example, a 
pregnant woman may be subjected to frequent commentary about her 
weight, or her anticipated attitude towards work once she has had the 
baby. 

• Unwanted touching, commonly of a pregnant woman’s stomach. 
 

Example:  Once a female employee discloses her first pregnancy to her 
manager and co-workers, she is frequently advised that “she will not want to 
come back to work” and that “she will no longer be as driven about her work” 
once she has had her baby.  She begins to worry that she will not be 
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welcome back to work after her maternity leave, or that she will no longer be 
considered a valuable worker. 

 
Harassment may not explicitly reference a woman’s pregnancy.  For example, if 
a woman who is pregnant is subjected to groundless and repeated criticism of 
her work performance, or becomes the brunt of demeaning practical jokes and 
teasing that is not directed at other employees, this may be harassment because 
of her pregnancy.  
 
While the definition of harassment refers to more than one incident of comment 
or conduct, even a single statement or incident, if sufficiently serious and 
substantial, can create a “poisoned environment”, in the sense that the individual 
is subjected to that environment experiences terms and conditions of 
employment, tenancy, services, etc., that are quite different from those 
experienced by individuals who have not been subjected to such comments or 
conduct.  Where an individual is subjected to a poisoned environment, a denial of 
equality under the Code has occurred. 
 
4.  Institutional or Systemic Discrimination 
 
Discrimination based on pregnancy may be systemic or institutional.  Systemic or 
institutional discrimination consists of patterns of behaviour, policies or practices 
that are part of the social and administrative structures of an organization, and 
which create or perpetuate a position of relative disadvantage for women who 
are, have been, or may become pregnant.  These may appear neutral on the 
surface, but nevertheless have an exclusionary impact on the basis of 
pregnancy.   
 

Example:  A top-performing and highly valued female employee applied for a 
promotion to a management position.  She had worked for the same employer for 
almost ten years and her performance evaluations were always exceptional.   
Five years into her employment, she took a one-year maternity leave when her 
son was born.  The employer, in deciding workplace promotions, places 
significant weight on “continuous service” as a job requirement.  Consequently, in 
the employer’s view, the woman’s time away from the workplace while on 
maternity leave broke her continuity of service.  She ended up losing the 
promotion to a more junior and less experienced male employee who had 
worked for 6 consecutive years.  While, on its face, this “continuous service” 
policy may appear to be neutral, it will have an adverse effect on women who, 
more frequently than men, will have gaps in their employment due to parental 
leaves and childcare responsibilities. 

 
5.  Failure to Accommodate  
 
One of the most common forms of discrimination based on pregnancy is the 
failure to accommodate needs related to pregnancy or breastfeeding.  This most 
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frequently arises with respect to employment, but may also occur in services or 
housing situations. 
 

Example:  Shortly after a woman started work as a sales associate, she 
became pregnant.  She experienced nausea and fatigue.  While she was 
able to complete her job duties, she needed to sit down to rest at times.  
She also experienced some problems with her pregnancy, which caused 
her some anxiety and required her to take some time off work, as well as 
reduce the length of her shifts.  Her sales fell sharply during her 
pregnancy, and the employer terminated her employment, without 
considering the impact of her pregnancy and her reduced work hours on 
her performance.  The Tribunal found that the employer had discriminated 
against the woman because of her pregnancy.19 

 
There may be circumstances where a decision, policy, practice or process results 
in discrimination based on pregnancy, but is nonetheless justified because it is 
reasonable and bona fide in the circumstances. The Supreme Court of Canada 
has set out a framework for examining whether a bona fide requirement has 
been demonstrated.20  If prima facie discrimination is found to exist, the person 
responsible for accommodation must establish on a balance of probabilities that 
the standard, factor, requirement or rule 
 

1. was adopted for a purpose or goal that is rationally connected to the 
function being performed, 

2. was adopted in good faith, in the belief that it is necessary for the 
fulfillment of the purpose or goal, and 

3. is reasonably necessary to accomplish its purpose or goal, in the sense 
that it is impossible to accommodate the claimant without undue 
hardship.21 

 
As a result of this test, the rule or standard itself must be inclusive and must 
accommodate individual differences up to the point of undue hardship rather than 
maintaining discriminatory standards supplemented by accommodation for those 
who cannot meet them.  This ensures that each person is assessed according to 
his or her own personal abilities instead of being judged against presumed group 
characteristics.22 
 
The ultimate issue is whether the person responsible for accommodation has 
shown that accommodation has been provided up to the point of undue hardship.  
In this analysis, the procedure to assess accommodation is as important as the 
substantive content of the accommodation.23 
 
The following non-exhaustive factors should be considered in the course of the 
analysis:24 
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• whether the person responsible for accommodation investigated alternative 
approaches that do not have a discriminatory effect; 

• reasons why viable alternatives were not implemented; 
• ability to have differing standards that reflect group or individual differences 

and capabilities; 
• whether persons responsible for accommodation can meet their legitimate 

objectives in a less discriminatory manner; 
• whether the standard is properly designed to ensure the desired qualification 

is met without placing undue burden on those to whom it applies; and 
• whether other parties who are obliged to assist in the search for 

accommodation have fulfilled their roles. 
 
 
VI. Employment 
 
Protection against discrimination in employment extends to all aspects of the 
employment relationship, from the recruitment and selection process, through all 
the various aspects of the working relationship, to the termination of the 
employment. 
 
1.  Other Relevant Pregnancy-Related Legislation and Protections 
 
Pregnant women have significant legislated rights other than those under the 
Code, most importantly under the Ontario Employment Standards Act (ESA) and 
the federal Employment Insurance Act (EIA).  These rights may overlap with 
Code protections, or may provide additional protections.  It is important to 
remember that these pieces of legislation have purposes that differ from those of 
the Code, and are aimed at providing minimum standards only.  Where there is a 
conflict between rights under the Code and rights under the other legislation, the 
Code has primacy unless the legislation specifically states otherwise.25 
 
1.1 Entitlements under the Employment Standards Act 
 
For detailed information on entitlements under the ESA, please contact the 
Employment Standards Branch of the Ontario Ministry of Labour. 
 
The ESA entitles pregnant employees who fall under that legislation to 
pregnancy leave, and sets minimum standards for that leave,26 including: 

• who is entitled to pregnancy leave; 
• information that pregnant employees must provide to their employers 

when requesting pregnancy leave; 
• timelines for beginning and ending pregnancy leave; 
• length of a pregnancy leave; and 
• entitlements where there has been a stillbirth or miscarriage. 
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The ESA also entitles parents to take parental leave upon the birth of a child or 
upon a child’s coming into their care, control and custody for the first time.  Both 
fathers and mothers may take parental leave.27  The ESA sets out minimum 
standards for: 

• who may take parental leave; 
• notice that employees must provide to the employer regarding parental 

leave; 
• when parental leave must begin and end; and 
• the length of parental leave. 

 
During pregnancy and parental leave, the ESA protects the employee’s right to 
continue to participate in employer benefit plans.  The employee’s leave period is 
to be included in any calculation of the employee’s length of employment, length 
of service, or seniority.  At the conclusion of the leave, the employee must be 
reinstated to the position he or she most recently held with the employer, or, if 
that no longer exists, a comparable position, unless the employment of the 
employee has been terminated for reasons unrelated to the leave.  Employees 
must be paid the greater of the rate that they were making prior to the leave, or 
the rate that they would have been making if they had worked throughout the 
period of leave.28 
 
Notably, the ESA prohibits employers from intimidating, dismissing, or otherwise 
penalizing an employee because he or she is or will become eligible to take a 
leave, intends to take a leave, or takes a leave under the Act.29 
 
1.2 Benefits Under the Employment Insurance Act 
 
For detailed information on benefits under the EIA, please contact Service 
Canada (http://www.servicecanada.gc.ca/). 
 
Eligible workers who are away from work due to pregnancy, childbirth or adoption 
may be entitled to pregnancy and parental benefits under the EIA.  Employment 
insurance benefits may be payable for up to 15 weeks for pregnancy and up to 
35 weeks for parental benefits, for a potential combined total of 50 weeks 
employment insurance benefits for women who give birth.  In some cases, 
pregnant women may also be eligible for up to 15 weeks of sickness benefits. 
  
1.3 Collective Agreements and Company Policies 
 
Pregnant women may also have rights under company policies and collective 
agreements.  Company policies and collective agreements cannot act as a bar to 
providing accommodation to pregnant women, subject to the undue hardship 
standard.  Unions and employers are jointly responsible for negotiating collective 
agreements that comply with human rights laws, and should build conceptions of 
equality into collective agreements. 
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2.  Hiring, Promotions, Transfers, Termination  
 
Discrimination in employment on the basis of pregnancy is often based on 
common negative stereotypes and attitudes, such as that: 

• a pregnant woman will not be able to work productively and effectively 
during her pregnancy and that accommodation of her needs will be 
onerous; 

• a pregnant woman generally does not return to work following her 
maternity leave30 ; 

• if she does return from maternity leave, she will no longer be a desirable 
employee, as her priority will be her childcare responsibilities rather than 
her career. 

 
These ideas are long-standing and persistent, even though they are not borne 
out by the facts.  They may influence employers to refuse to hire pregnant 
women, to outright terminate their employment, or to discourage them from 
remaining at or returning to the workplace. 
 
Subject to bona fide requirements, denying or restricting employment 
opportunities in hiring, or transferring, etc. a woman because she is, was or may 
become pregnant or because she has had a baby, is a violation of the Code.31 
 

Example:  A woman applied for an office position.  After her interview, the 
employer called her and offered her a position.  At that point, the woman 
told the employer that she was pregnant, and would be needing to take a 
maternity leave in about six month’s time.  The employer said that he 
would have to consult his business partner, and he would call her back, 
but the company never contacted her again.  The Tribunal found that the 
employer had decided not to hire the woman based on her pregnancy.32 

 
Under section 23(2) of the Code, employers cannot make inquiries, whether 
written or oral, during the application stage of the hiring process, that directly or 
indirectly classify applicants based on a prohibited ground.  That is, employers 
cannot request that female applicants provide information about whether they 
are, have been, or intend to become pregnant.  Employers may ask questions 
related to pregnancy and breastfeeding at a personal interview, but only in the 
rare circumstance that the inquiry relates to a bona fide occupational 
requirement, as further described below. 
 
Pregnant women and women of childbearing years are vulnerable to subtle forms 
of marginalization in the workplace.  Employers sometimes withhold or withdraw 
projects or opportunities from pregnant women or women of childbearing age 
because they question the woman’s commitment, competence or capacity, or 
because they believe that “she will be gone on leave soon anyway”.  Employers 
cannot refuse to provide training or promotions to women because of the mere 
fact that they are pregnant or that they will be taking a pregnancy-related leave of 
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absence.  The fact that a woman will be taking a pregnancy-related leave of 
absence should not be taken into account in determining access to workplace 
opportunities, unless there is a bona fide requirement involved.  Where possible, 
employers should ensure that women who are away from work due to 
pregnancy-related leaves are informed about major developments and workplace 
opportunities.  A woman loses more than just a project or a promotion when she 
is discriminated against because of pregnancy; she experiences a “missed 
opportunity”, which may have long-term consequences for her employment 
prospects. 
 

Example:  When a one-year position as a Vice Principal became vacant, 
the complainant, a highly regarded teacher with previous positive 
experience as a Vice Principal applied.  The School Board refused to 
consider her application because she would be on maternity leave for the 
first part of the term.  The Alberta Court of Queen’s Bench found that the 
complainant had been discriminated against on the basis of sex.  While 
the School Board expressed concerns about the continuity and disruption 
to the system, the Court found that the inconvenience that would have 
been caused by accommodating the complainant’s maternity leave would 
not have caused undue hardship.33 

 
Discriminatory termination of employment due to pregnancy may take a variety of 
forms, including: 

• terminating the employment of a woman at the time she announces her 
pregnancy; 

• dismissing or harassing a pregnant employee who requests 
accommodation for pregnancy-related needs; 

• dismissing an employee when it is time for her to return from pregnancy-
related leave; or 

• constructively dismissing a pregnant employee through harassment, 
demotions, unwanted transfers, excessive criticism of her work, failure to 
accommodate her pregnancy-related needs, or other negative treatment. 

 
Example:  Prior to her maternity leave, the complainant worked at a private 
school as a Program Coordinator.  She had previously worked as an 
Instructor.  When she was ready to return to work, her employer informed her 
that she could not return to her position because it had been “closed” due to 
declining enrolment and financial problems.  The Tribunal found that an 
employer is not prevented from reorganizing and shrinking its workforce while 
an employee is away on maternity leave; however, human rights legislation 
requires that a woman not be penalized for such an absence.  In this case, 
since the complainant had been a valued employee who taught complex 
courses, she could have been returned to an Instructor position, even if the 
Program Coordinator position had been eliminated, and the employer had no 
legitimate business-related reason for not offering the complainant that 
opportunity.34 
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Example:  The complainant worked as a bartender.  After her employer 
learned of her pregnancy, the employer repeatedly questioned the 
complainant about whether she would continue to work, discussed the need 
to find a new bartender, tried to persuade her to leave her job early, 
attempted to change her shifts, and accused her of stealing beer as a pretext 
for firing her.  The Tribunal found the employer liable for discrimination 
against the complainant on the basis of pregnancy.35 

 
 
3.  Reasonable and Bona Fide Requirements and the Duty to Accommodate  
 
3.1  Providing Appropriate Accommodation 
 
Employers have a duty to accommodate the needs of women during pregnancy, 
or when they are breastfeeding.  Women should not have to choose between 
their own health, or the health of their baby, and their jobs.  As a Human Rights 
Tribunal has stated in relation to breastfeeding: 
 

In their working lives, women face particular challenges and obstacles that 
men do not.  A woman who opts to breastfeed her baby takes on a child-
rearing responsibility which no man will ever truly face.  In order for a 
working mother to bestow on her child the benefits that nursing can 
provide, she may require a degree of accommodation.  Otherwise, she 
may end up facing a difficult choice that a man will never have to address.  
On the one hand, stop nursing your child in order to continue working and 
making a living for yourself and your family.  On the other hand, abandon 
your job to ensure that your child will be breastfed.36 

 
The same analysis applies during a woman’s pregnancy. 
 
Special needs during the pre-natal and post-natal period can be accommodated, 
short of undue hardship, in a variety of ways.  It is the Commission’s position that 
the duty to accommodate requires that the most appropriate accommodation be 
determined and undertaken, short of undue hardship.  The most appropriate 
accommodation is one that most respects the dignity of the individual, meets the 
individual’s needs, promotes inclusion, and ensures confidentiality.  
Accommodation should result in equal opportunity to attain the same level of 
performance, or to enjoy the same level of benefits and privileges enjoyed by 
others, or it may be proposed and adopted for the purpose of achieving equal 
opportunity.  Persons should not experience disadvantage owing to needs 
related to prohibited grounds of discrimination.  Where the most appropriate 
accommodation would result in undue hardship, the accommodation provider 
should consider next-best, phased-in, or interim accommodation. 
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Example:  A police officer requested light duties for the last stages of her 
pregnancy.  The Police Service had a policy that it did not provide a 
modified work program and her request for light duties was denied.  
Instead, she was told that she could take a part-time civilian position at a 
much lower salary.  This meant that the officer would have to retire from 
the force.  The Board of Inquiry stated that the rule of “no modified duties” 
was applied to all officers but it clearly excluded “pregnant women from 
consideration of the fact that they are at higher risk during the latter stages 
of their pregnancy”.  It found that the accommodation offered was 
unreasonable because other male officers who were injured were given 
lighter duties.  The Board of Inquiry concluded that the Police Service 
policy of “no modified duties” discriminated against the police officer 
because of her sex.37 

 
It is important to keep in mind that each woman’s experience of pregnancy is 
unique, and symptoms and needs will vary.  Employers should not expect a 
pregnant woman to “tough it out” because others in similar positions have not in 
the past requested accommodation; nor should they impose accommodations on 
pregnant women who are not requesting it, because of assumptions about 
pregnancy. 
 
Some accommodation examples are provided below: 
 

• An employee may be temporarily relocated to another work station or 
location or re-assigned to alternative duties; 

 
• A flexible work schedule can be provided to accommodate medical 

appointments, including treatment for infertility, as well as breastfeeding 
needs;38  

 
• Where required, a quiet environment can be provided for pregnant 

employees to rest during breaks; 
 

• Breaks can be allowed as necessary.  Employees who require breaks, 
such as for pumping or breastfeeding, or for more frequent eating to 
counteract pregnancy-related nausea, should normally be accorded those 
breaks, and not be asked to forgo normal meal breaks as a result, or work 
additional time to make up for the breaks, unless the employer can show 
undue hardship.  Similarly, pregnant women should not have their time 
docked or be otherwise penalized for using the washroom more 
frequently. 

 
• A supportive environment can be provided for a woman who is 

breastfeeding.  Accommodation may mean allowing a care-giver to bring 
the baby into the workplace to be breastfed, making scheduling changes 
to permit time to express milk or breastfeed at work or to reach home in 

 18



time to breastfeed, and providing a comfortable, dignified and appropriate 
area so that a woman can breastfeed, or express and store breast milk at 
work.  In some special cases, it may involve permitting a leave of 
absence.39A supportive environment can generally be created with 
minimum disruption. 

 
It is important to note that an employer cannot arbitrarily decide that a pregnant 
employee should take a leave of absence as an accommodation measure, 
without considering other options for dealing with a situation requiring 
accommodation, in consultation with the affected employee. 
 

Example:  When an employee who worked as a spray painter became 
pregnant, her doctor advised her to work away from paint fumes for health 
reasons.  Her doctor concluded that she could work safely in the packing 
area of the plant.  The employer refused to accept the judgment of the 
doctor, and put the employee on involuntary leave for the period of her 
pregnancy.  The Ontario Divisional Court found that the employer had 
discriminated against the woman, calling the employer’s behaviour 
“paternalistic, patronizing and unreasonable”.40 

 
Accommodation providers are not required to implement accommodations that 
would amount to undue hardship.  The test for undue hardship is set out fully in 
the Commission’s Policy and Guidelines on Disability and the Duty to 
Accommodate.41  The same standard applies to all grounds of the Code, 
including pregnancy. 
 
The Code prescribes three considerations in assessing whether an 
accommodation would cause undue hardship.  No other considerations, other 
than those that can be brought into these three, can properly be considered.  For 
example, customer preference for receiving service from non-pregnant women 
will not justify discrimination.42  The three factors are: 
 

• cost 
• outside sources of funding, if any; and 
• health and safety requirements, if any. 

 
The onus of proving that an accommodation would cause undue hardship lies on 
the accommodation provider.  The evidence required to demonstrate undue 
hardship must be real, direct, objective, and in the case of costs, quantifiable.  A 
mere claim, without supporting evidence, that the cost or risk is “too high” based 
on impressionistic views, paternalistic attitudes, or stereotypes will not be 
sufficient.43 
 

Example:  When a female restaurant server reached the later stages of 
her pregnancy, her employer asked her to switch over to bartending, a 
lower paid role, for the remainder of her pregnancy, because they were 
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concerned about the safety of her fetus.  She refused, and offered to 
provide a doctor’s note concerning her fitness to continue as a server.  In 
response, the employer asked the employee to sign a waiver of any 
liability on the part of the employer if she was injured at work during her 
pregnancy.  A Human Rights Tribunal found that the employer had 
discriminated on the basis of sex and pregnancy.44 

 
In most cases, accommodations for needs related to pregnancy will not require 
significant expenditures; rather, they involve increasing the flexibility of policies, 
rules and requirements.  This may involve some administrative inconvenience, 
but inconvenience by itself is not a factor for assessing undue hardship. 
 
 
3.2  The Accommodation Process 
 
Accommodation is a multi-party process and everyone should work together 
cooperatively and respectfully to develop and implement appropriate 
accommodation solutions.  There is a duty to enter into a cooperative and 
respectful dialogue in order to develop, implement and maintain appropriate 
accommodation.  In the workplace, this involves the employer, the employee, 
and the workplace bargaining agent, if any. 
 

• Where a pregnant or breastfeeding employee has accommodation needs, 
she is responsible for clearly informing the employer of her need for 
accommodation and of the accommodation required, preferably in writing. 

 
• Where necessary, the pregnant employee should provide documentation 

from professionals to support and detail her accommodation needs.  
Pregnant women should not be required to provide documentation of 
changes that are normal and natural to any pregnancy, such as the need 
for more frequent washroom breaks, or a reduction in the ability to stand 
for lengthy periods of time in the later stages of pregnancy, or the need to 
attend regular medical appointments.  Breastfeeding women should not be 
required to provide medical documentation to substantiate the need to 
breastfeed their children.45 

 
• Employers should accept accommodation requests in good faith, unless 

there are legitimate reasons for acting otherwise.  The employer is entitled 
to request sufficient information from the employee in order to make the 
accommodation, and may seek expert advice or opinion where required. 

 
• The employer should bear the cost of any medical information or 

documentation required in the accommodation process. 
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• The employee should participate in discussions regarding possible 
accommodation solutions, and cooperate with any experts whose 
assistance is required to manage the accommodation process. 

 
• The employer is required to take an active role in ensuring that alternative 

approaches and possible accommodation solutions are investigated and 
canvass various forms of possible accommodation and alternative 
solutions. 

 
• Once the employer is aware of what accommodation is required, the 

employer has a duty to take the necessary steps to accommodate the 
special needs and circumstances of the pregnant employee, short of 
undue hardship, and to do so in a timely manner.46 

 
The procedure to assess accommodation is as important as the substantive 
content of the accommodation.47 
 

Example:  A woman was hired as a live-in caregiver for two young 
children.  When her employment commenced, the woman informed her 
employer that she was unexpectedly pregnant, and that she was suffering 
from nausea, but emphasized that she still wanted the job.  The next day, 
the employer decided not to proceed with the employment, citing concerns 
about how the caregiver would deal with the physical demands of the job, 
given that she was experiencing significant nausea.  The Human Rights 
Tribunal found that the employer did not initiate an adequate process for 
determining whether accommodation was possible without undue 
hardship.48 

 
4.  Health-Related Absences and Benefit Plans 
 
What follows below is a discussion of the human rights aspects of pregnancy 
related leaves.  For information about employment standards and employment 
insurance requirements and entitlements, readers should consult with the 
provincial Ministry of Labour and the federal Services Canada. 
 
Health-related absences from work and benefit plans are the subject of 
employment standards and employment insurance legislation, as well as human 
rights law.  Section 25(2) of the Code states that contracts of group insurance 
between employers and insurers do not violate the equal treatment provisions of 
the Code with respect to age, sex, marital status or family status, so long as they 
comply with the ESA and its Regulations.  However, no provisions permitting 
differential treatment of health-related absences because of pregnancy during 
maternity leave have been included in the Regulations under the current ESA, 
and the current Regulations require employers to provide the same benefit 
entitlements to employees on pregnancy or parental leave as are provided to 
employees who are on other types of leave.49 
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As a general principle, once an employer decides to provide an employee benefit 
package, the employer is required to do so in a non-discriminatory manner.  
Exclusions from benefit plans that disproportionately impact on a group identified 
under the Code will contravene human rights law, unless there is a bona fide 
justification. 
 
The courts have recognized that pregnancy and childbirth place unique demands 
on women.  The provision of special maternity benefits to pregnant women that 
are not available to other parents has been upheld by the courts as non-
discriminatory, insofar as these benefits exist to recognize the unique physical 
and psychological needs and demands on pregnant women, including the 
physical changes and risks associated with pregnancy; the profound physical 
demands of childbirth; the recovery requirements of the post-partum period; and 
the demands associated with breastfeeding.50  However, leave programs or 
benefit policies that are based on stereotypical gender roles or assumptions 
based on family status will be subject to human rights challenges.51 
 
The Supreme Court of Canada has held that, while pregnancy is not an illness or 
disability, it is a valid health-related reason for absence from work.52  Therefore, 
pregnant employees with health-related needs may not be treated less 
favourably than employees who are absent from work for other health-related 
reasons, such as illness, accident, or disability.  This applies at any stage of a 
pregnancy. 
 
“Health” is defined broadly to include: 
 

• the physical and psychological health of the woman; 
 
• the health, well-being, growth and development of the fetus; and 

 
• a woman’s ability to function as a social being, interacting with her family, 

employer and significant others. 
 
A “health-related absence from work” can therefore mean any absence that is 
related to a woman’s health, or the health and well-being of the fetus. 
 
Specifically, where an employer has a benefit plan that compensates health-
related absences or provides disability benefits to its employees, a woman 
should be entitled to disability benefits during that portion of the pregnancy or 
parental leave that she is unable to work for health reasons related to the 
pregnancy and childbirth.  Payment must begin as soon as the pregnant woman 
is away from the workplace for a health-related reason.53  Any health-related 
portion of maternity leave is to be treated the same as other health-related leaves 
such as a sick leave or disability leave.  The employee should be compensated 
at substantially the same level and should be subject to the same conditions as 
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an employee who becomes ill, such as the requirement to provide a medical 
confirmation for the absence.54  Pregnant employees are to be compensated for 
the full period of their health-related absence, whether it occurs during the pre-
natal or post-natal period, and including recovery from childbirth. 
 
Different women have different medical and physiological needs related to 
pregnancy and childbirth depending on their circumstances.  For example, the 
time required to recover from childbirth varies.  Because women respond 
differently to pregnancy, requests for health-related absences should generally 
be assessed and granted on an individual basis.  Pregnant employees who 
require leave for health-related pregnancy concerns should follow the proof-of-
claim procedures of the employer’s benefit plan to establish that the health-
related absence is valid. 
 
A Divisional Court decision, Crook v. Ontario Cancer Treatment and Research 
Foundation, confirmed a Board of Inquiry’s decision that sick leave benefits 
should be available, for health-related reasons, to a woman who has recently 
given birth when she has chosen not to go on maternity leave under the ESA.55   
 
Finally, a woman may have health problems related to her pregnancy that force 
her to be away from work before or after her pregnancy leave or parental leave.  
She can access health benefits under a workplace sick or disability plan in this 
situation.  However, she should check with the Employment Standards Branch at 
the Ministry of Labour since her decision to take short or long term disability 
leave may affect her right to take pregnancy and/or parental leave.  There are 
strict rules about when she is entitled to take pregnancy or parental leave and 
when she must notify her employer.  The duty to accommodate under the Code 
operates concurrently with employment standards entitlement.  For example, the 
Code may require employers to provide leaves of absence greater than those 
outlined in the ESA, where there is a valid pregnancy-related reason. 
 
Women on maternity leave continue to be entitled to other benefits under 
employment-related benefit plans including pension plans, life insurance plans, 
accidental death plans, extended health plans and dental plans.56  Employers 
are also required to continue to make contributions to such plans, so long 
employees continue to make their contributions, as required.

as 
57 

 
 
VII.  Housing 
 
Section 2 of the Code protects a woman who is, was or may become pregnant, 
or has had a baby against discrimination in housing.  This right applies to renting, 
being evicted, building rules and regulations, repairs, harassment, and use of 
services and facilities. 
 

 23



While discrimination in housing on the basis of pregnancy and breastfeeding 
occurs more frequently in rental housing arrangements, the Code also protects 
against such discrimination in other housing situations, including the purchase of 
property, the negotiation of mortgages, and the occupancy of condominium living 
arrangements (for example, discriminatory restrictions on the use of shared 
spaces). 
 
Pregnant women who are seeking housing may face a range of negative and 
discriminatory attitudes and stereotypes.  Some landlords prefer not to have 
children in their premises because they believe that children are noisy, disruptive, 
and will damage the property.  The normal noise and behaviour associated with 
babies and children should not be a reason for denial of housing, eviction, or 
harassment of pregnant women. 
 
Similarly, lone mothers face powerful negative stereotypes, particularly if they are 
racialized, Aboriginal, young, or in receipt of social assistance, including 
stereotypes that they are less responsible, less reliable, inadequate parents, and 
more likely to default on their rent.58 
 
In some cases, landlords directly refuse applications because a woman is 
expecting a child.59  For example, a landlord may refuse to accept an application 
from a pregnant woman because the apartment is “not childproof”.  They may 
also use a number of euphemisms to discourage or deny applications from 
families that are expecting children.  Statements that a building is: 

• A “quiet building”; 
• An “adult lifestyle” building; 
• “not soundproof; or 
• “geared to young professionals” 

may, when coupled to a refusal to rent to a pregnant woman, indicate that 
discriminatory attitudes related to pregnancy played a role in the refusal.  Section 
13 of the Code prohibits the publication or display before the public of any notice, 
sign, symbol, emblem or other representation that indicates the intent to 
discriminate.  Use of such phrases in advertisements may be considered an 
announcement of an intent to discriminate.  
 

Example:  Over time, a young woman shared a two-bedroom apartment 
with various roommates.  The owners were aware of the arrangement, 
and she received their approval for each co-tenant.  She was later 
involved with one of these co-tenants and became pregnant.  When the 
superintendent found out she was pregnant, he asked her if she was 
“intending to give the baby up for adoption” and said that the owners 
“didn’t want kids in the building”.  The Board of Inquiry found that the 
complainant had been discriminated against because of her sex and 
family status.  In the Board’s view, one of the main reasons she was 
evicted “was her pending motherhood”.60 
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There is no defence under the Code that permits “adult lifestyle” housing that 
results in the exclusion of children.61  However, the Code does permit age 
restrictions in housing under some circumstances. 
 

• Section 15 of the Code permits preferential treatment of persons aged 65 
and over, and therefore permits housing that is limited to persons over the 
age of 64. 

• Section 14 of the Code permits special programs to alleviate hardship and 
disadvantage, such as specially designed barrier-free housing projects 
aimed at older persons with disabilities. 

• Section 18 creates a defence for religious, philanthropic, educational, 
fraternal or social institutions or organizations that primarily serve the 
interests of older persons and that provide housing as part of their 
services.62   

 
As well as direct discrimination, pregnant women may also face systemic barriers 
in accessing and maintaining housing.  For example, as children join a family, 
housing needs will change and additional space will be required.  Families 
expecting children are therefore more likely to request transfers between rental 
units in the same building, and to be disproportionately negatively impacted 
where such transfers are denied.  An Ontario Board of Inquiry ruled that rules 
prohibiting transfers between rental units are discriminatory.63 
 
Occupancy policies must be based on bona fide requirements. Landlords are not 
obliged to permit overcrowding of their units. However, arbitrary rules regarding 
occupants per room or per bedroom may have an adverse impact on pregnant 
women.  For example, landlords should not deny apartments to pregnant women 
on the basis of arbitrary rules regarding the sharing of bedrooms by children of 
the opposite sex.   
 
Landlords must address any discrimination or harassment related to pregnancy 
that may arise within their rental housing environment, whether between tenants, 
or involving agents of the landlord, or others who are part of the housing 
environment, such as contracted maintenance workers.  If landlords become 
aware of discrimination or harassment, either through a complaint or other 
means, they must respond appropriately.  Landlords who fail to take steps to 
address a poisoned environment or a complaint of discrimination may be found 
liable. 
 
 
VIII.  Services, Goods and Facilities 
 
Section 1 of the Code prohibits discrimination in “services, goods and facilities” 
against women who are pregnant and breastfeeding.  This includes educational 
institutions, hospitals and health services, insurance providers, public places like 
malls and parks, public transit, and stores and restaurants.  This means that 
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women who are pregnant, or who are accompanied by their babies to a 
restaurant or a theatre, cannot be denied service or access unless there is a 
bona fide reason for doing so.  This also means that women have a right to nurse 
undisturbed, and cannot be prevented from breastfeeding a child in, for example, 
a public area or restaurant.  They also cannot be asked to move to a more 
“discreet” area to breastfeed a child, or to “cover up”.  Complaints from other 
persons will not justify interfering with a woman’s right to breastfeed.   
 

Example:  While a mother was waiting in a courtroom to contest a parking 
ticket, she began to nurse her infant son.  The security guard asked her to 
leave the courtroom and nurse her son where she would not be seen.  
The Tribunal ruled that this was discriminatory.64 

 
Education providers have the same type of obligation as employers to 
accommodate women who are pregnant or breastfeeding, including the 
obligation to cooperatively discuss options and create a supportive environment. 
 

Example:  An educational program requires all of its students to complete 
a co-op placement as a condition of graduation.  These placements last 
several weeks, and are in locations across the province.  A student who 
has a young baby who is still breastfeeding frequently asks to be 
accommodated in a placement within a reasonable commute of her home, 
so that she can go home in the evening to nurse her baby, and more 
easily transport the breastmilk she will be pumping during the day.  The 
program explores accommodation options with her. 

 
Service providers should take steps to design their services in a way that is 
inclusive of pregnant and breastfeeding women. 
 

Example:  The City of Toronto has approved a policy on Breastfeeding in 
Public that supports women who live, work in or visit Toronto to breastfeed 
anytime and anywhere in public spaces controlled by the City.  The City 
also promotes positive attitudes towards breastfeeding through public 
events such as annual Breastfeeding Challenges.65 

 
Access to services may be affected by negative attitudes and stereotypes.  For 
example, lone mothers are heavily stigmatized, especially if they are young, 
racialized or Aboriginal, or in receipt of social assistance, and these women may 
find themselves subjected to unwarranted scrutiny, denied services, or subjected 
to harassment when seeking services. 
 

Example:  A young Aboriginal lone mother in receipt of social assistance 
is told by her caseworker that she “is just having babies to get benefits” 
and that she “should have her tubes tied”. 
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The Code allows for an exception for certain types of insurance policies, under 
section 22.  This section permits individual and group insurance policies, which 
are offered as a service, to make distinctions based on sex if the distinctions are 
made on reasonable and bona fide grounds.  In Bates v. Zurich,66 the Supreme 
Court of Canada stated that a discriminatory practice in the insurance industry is 
“reasonable” if: 
 

a) it is based on a sound and accepted insurance practice; and 
b) there is no practical alternative. 

 
Example:  A professional association offers as a service to its members an 
optional insurance policy.  The policy has a specific provision requiring a 30-
day pre-existing condition restriction that applies only to women who are 
pregnant.  This means that a woman who is pregnant at the time she applies 
for the policy is not eligible for coverage.  If a pregnant woman challenges this 
requirement, the insurance provider, and possibly the professional 
association, would have to show that this requirement meets the test of a 
sound and accepted insurance practice and that there is no practical 
alternative. 

 
 
FOR FURTHER INFORMATION 
 
For more information about the Ontario Human Rights Commission or this policy 
statement, please call 1-800-387-9080 (toll free) or in Toronto (416) 326-9511 
(TTD (416) 314-4535), during regular office hours from Monday to Friday.  You 
can also visit our Web site at www.ohrc.on.ca. 
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